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LOCAL COMMUNITY SUPPORT FOR ADVERSE PLANNING & DEVELOPMENT APPLICATIONS
97 Spa Crescent, Little Hulton, Gtr Manchester, M38 9TU

TEL: 0161-278 3355 : FAX: 0161-278 3344

EMAIL: info@planningsanity.co.uk : WEB:  http://www.planningsanity.co.uk
Director Planning and Development

Stroud District Council

Council Offices

Ebley Mill

Stroud

Gloucestershire

GL5 4UB

12th June 2002

Dear Sir

RE: TELECOMMUNICATION PLANNING DECISIONS

Our Clients have asked us to write to you setting out how we perceive the correct procedure should be in the determining of planning decisions relating to telecommunication installations, including those taken under the Development Order procedures, in relation to the question of health.

As you know health is a very contentious point in relation to telecommunication installations. We have on the one hand the conflicting policies of PPG 8 (para 29 v para 30), and the decisions of the Court in cases such as AI Fayed and Newport, and the recent judicial review decisions of Stockport and Winchester (both stating that health is a material planning consideration, and judicial review lies where it is not taken into account), which are pitted against the decision of the Planning Inspector in planning inquiries such as the decision at Rodborough Lane.

As you will be well aware the decisions of planning inspectors do not set any precedents, even to the extent that one inspector is not bound to follow the decision of another inspector on another similar development, or even on the same appeal. You will also be aware that no decision maker should enter the decision making process having already fettered his/her ability to decide the application on its merits.

Therefore a policy that specifically disallows the consideration of health would be unlawful, and susceptible to challenge, in the first instance by judicial review of any decision affected by it, and secondly as a challenge to the policy it self and the conflict it poses to the rights of the local community to a fair and impartial hearing granted to them by Article 6.1 of the ECHR.

There are a number of issues that relate to health and telecommunication installations. There are those that specifically relate to the real health threat of an installation, that is a claim that the emissions will and do cause an adverse health effect. Then there are the health effects that do not quite reach up to that level of proof, better described as the fear or perception that the installation will cause an adverse health effect, this being the main level that is raised by local communities, and is the level of concern referred to by Lord Justice Aldous in the Newport case. Then there is another health concern that of 'stress', or the side affects caused by the unknown effects of the installation playing on the mind of the local community to the degree that it affects their health, causes sleepless nights and so forth.

The first two of these points is arguably referred to by the words of para 30, however we would disagree that para 30 negates the wording of para 29. Which is clear and unambiguous in its statement that health can be a planning consideration, and that it is for the decision maker to decide the weight to be attached to that consideration. It is also clear in its statement that it is for the courts to ultimately decide the issue. The question of stress is of course referred to by Stewart, and the Trade and Industry inquiry, as well as being specific to the Newport case, and therefore is very much a consideration that must be taken into account.

This leaves it very clear that any policy decision that instructs decision-makers not to consider health will effectively have fettered that decision-makers obligation to consider health, thereby making the decision unlawful. Clearly again from the Stockport and Winchester decisions health has been stated to be a material consideration, and specifically in the case of Winchester the court had referred the matter back to the local authority to make a lawful decision, that is one that takes health into account. It is note worthy that having now done that, and having refused the application, that the operator is now on appeal to the planning inspector, which is the correct course of action.

From this you will see that a local authority cannot remove its self from the obligation of refusing on the grounds that it may then be referred to a public inquiry. As the alternative is that the matter is likely to go to court, then be referred back to them, having cost the local tax payers a considerable sum in court costs, only to find that the local planning authority are still likely to have the expense of a public inquiry.

However we go further than that, and put the case that it is wrong in law to refuse on the grounds that to refuse would likely result in a public inquiry, which would be costly to the local authority. If the sole ground for refusing was an attempt to reduce a cost to the local authority, then clearly the local community would have had their rights under Article 6.1 violated. Decision makers MUST weigh all the evidence, and decide the question before them based on that evidence, the law (including decisions of the courts), and whether the installation would be contrary to the good planning and amenity of the area.

We therefore respectfully suggest a reappraisal of the advise that officers give to the planning committee on the question of health and telecommunication installations.

CfPS is in the process of preparing a presentation package for local authority decision makers, this will comprise of a report and oral presentation, should your authority like us to make a presentation to committee members/officers then please contact us to make arrangements. A minimum of 3 hours should be allowed, this includes a 50 minute presentation, 20 minute break and time for questions from committee members.

Should you require further information, and/or wish to discuss this matter further please do not hesitate in contacting us.

Yours sincerely

Chris Maile

Director of Planning

C.C. Lynn Edmunds

Cllr. Marjoran







