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LOCAL COMMUNITY SUPPORT FOR ADVERSE PLANNING & DEVELOPMENT APPLICATIONS
97 Spa Crescent, Little Hulton, Gtr Manchester, M38 9TU

TEL: 0161-278 3355 : FAX: 0161-278 3344

EMAIL: info@planningsanity.co.uk : WEB:  http://www.planningsanity.co.uk
Director of Planning & Development

………………………..  City Council


………………………………………

………………………………………

DATE

Dear Sir

RE: TELECOMMUNICATION INSTALLATION PARK LODGE HOVE

Residents of ………………………………………. have instructed us to make representation on their behalf in relation to the above telecommunication installation. Whilst we accept that permitted development has been granted for this installation, for the reasons set out below we must question its validity.

The tenants of the flats of Park Lodge do so on long leases the terms of which are clearly set out that the premises shall only be used for residential purposes, and that all the tenants shall abide by the Regulations appended to their respective leases. It is clear from the lease that there is a legitimate expectation on the part of the tenants that the premises shall only be used for residential purposes. Indeed there is a clause within the lease to that effect.

The Town and Country Planning (General Permitted Development) (Amendment) (England) Order 2001 Part 24 'A' sets out that permission is granted subject to the applicant having the required degree control over the land where the installation is to be erected. This effectively equates to the requirement that the Operator should have a lease or some other form of licence to occupy the site for the purposes of erecting and operating a telecommunication base station.

We do not dispute that the Operator does indeed hold what is for all intents and purposes a licence that in normal circumstances is sufficient to give them the degree of control envisaged by the GPDO. However it is our case that the owner of the premises does not have sufficient control of the premises so as to grant a lawful licence to the operator. That being the case, then the licence granted to the Operator was unlawfully granted, and therefore effectively null and void, that being the case the installation that could not be even considered by the LPA under Order 'A' of Part 24 of the GPDO is an unlawful development.

As a consequence the development could not be lawfully granted and therefore we request that in the first instance that it is pointed out to the Operator that the development could not be lawfully granted, and that if the development is proceeded with then enforcement proceedings will be commenced. In this respect I would refer you to your powers under Section 171A of the Town and Country Planning Act 1990. We particularly point out the wording of S171A(1)(b) 'failing to comply with any condition or limitation subject to which planning permission has been granted'. The limitation being that permission can only be granted if the Operator has the required degree of control of the land, otherwise the application cannot be considered.

Our clients have also asked that we make representation to the authority in respect of other pending applications for telecommunications and the question of the degree to which decision-makers can take health, or more precisely, the perception (fear) that the local community hold of an adverse health effect from these types of developments.

In this respect we would refer you to para 29 of PPG8 where it clearly sets out first that health and fear are both material planning considerations. It then goes on to say that it is for the decision-maker to decide what weight to attach to those concerns.

Of course para 30 of PPG8 also states that if the ICNIRP guidelines for exposure are not broken then the LPA should not consider health further. However when taken with the findings of the Court of Appeal in Newport County Borough Council v. The Secretary of State for Wales and Browning Ferris Environmental Services it becomes clear that the fear held by a local community is a material planning consideration that must be taken into account, and the mere failure to do so is sufficient grounds to challenge the decision through the courts.

We would therefore suggest that the correct course of action is that the LPA must consider and take into the balance the fear held by residents. We would also suggest that if that fear is deemed to be such as to warrant rejection of an application, then para 29 of PPG8 gives them the required degree of power to so order. In fact this is increasingly becoming the main, and in some cases the sole ground for refusal of applications, an example is Stroud District Council that has refused all recent applications for TETRA installations on the sole ground of concerns over health.

Leave has been granted by the High Court for a local resident of Stockport for judicial review on the question, the judge on granting leave made the point that health can be a material consideration, and in that case it was not taken into account. Whilst we will not go into the question in this letter of the degree that should be attached to any fear, as that is clearly a matter for each individual application, we would urge your authority to give the correct degree of consideration to this point if the local authority are keen to ensure that decisions are not challenged for lack of consideration to the courts.

Should you require further information please do not hesitate in contacting us.

Yours sincerely

Chris Maile

Director of Planning






