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Dear ……….

RE: PROPOSED COUNTY COURT APPLICATION UNDER SCHEDULE 2 OF THE TELECOMS ACT 1984 & PROPOSED APPLICATION TO THE OMBUDSMAN

We have been asked to make a presentation on behalf of the local community in relation to the alleged maladministration of Test Valley Borough Council that relates to the manner in which it handled the telecommunication application at Era Park, Upper Catford planning reference number TVN TEL 00057. As well as putting forward the views of Mast Sanity on the potential outcome should an application under Paragraphs 16 & 17 of Schedule 2 to the Telecommunication Act 1984 be made by local residents, although such comments can only be made from a general viewpoint, as the full effect of the installation on local residents will not be fully known until after the installation has been completed.

Although, the process contained within Part 17 of Sch2 does not of it self involve the local authority, such an application could be seen to be a material consideration in any investigation that the Ombudsman undertakes, as an issue that he may consider that an award of compensation should be made to cover the expenditure of the residents that have been forced through no fault of their own to seek redress from the courts due to the maladministration of the local planning authority. If the Ombudsman were to be of the view that the Council should make an award to those residents, as well as an award equal to the difference in value of those residents properties affected, with and without the installation, then the Ombudsman in looking to mitigate such award would look favourably upon any local authority that had taken positive action in helping residents to redress the maladministration caused by that authority.

You will no doubt be aware of the decision of the Ombudsman in Swindon Borough Council made in November 2002 in which the Ombudsman recommended such a course of action, and which an eventual award of compensation for the 6 properties owned by the complainants amounted to £117.500, in the present case based upon a similar recommendation, the compensation awarded could be considerably higher given the large number of residents affected. Many of the decisions of the Ombudsman clearly demonstrates that awards are likely to be considerably less where the local authority has taken positive action to redress the injustice caused by the councils actions. This decision is of course far from novel in that there were many examples in decisions by the Ombudsman in 2002, although this was the only decision that related to a phone mast.

Although, Mast Sanity cannot point the Council to any decisions of the Ombudsman that relates to the payment of court fees, there are many examples of instances where recommended awards involved payments to planning consultants and other professionals, therefore precedent for at the very least a partial award could be justified, as an illustration we would point the authority to case number 99/A/2192. In relation to compensation under paragraph 16 as an alternative to paragraph 17, then clearly such compensation payable under that clause would lessen any potential compensation that might be awarded by the Ombudsman.

On the merits of an application pursuant to the rights contained in paragraph 17 there are very strong grounds to support the local communities claim, given the potential for the installation to be technically capable of being located on an alternative site, and that none of the matters that the Operator must demonstrate to defeat an application under paragraph 17 could reasonably said to be capable of being demonstrated to exist. 

I would also refer you to the letters to your authority from Ms Johnson, and Mr Meyer of Bircham, Dyson, Bell that set out the merits of a challenge using these special provisions of the 1984 Act. Having reviewed the case I have come to the firm view that the merits of the local residents case is extremely high. On average we have a decrease in the value of homes surrounding telecommunication installations of 25%, therefore there will be an adverse effect upon the land of local residents, in addition to this residents will be able o argue that they can no longer use the land to the same degree as they could previously, and/or in the alternative they will argue that the benefits that accrue from the property have diminished as a direct consequence of the development presence in relation to their land.

We therefore urge the local authority to take such actions as appropriate to make amends for the adverse effects that your authorities actions have caused. Should you wish to discuss this further please do not hesitate in contacting us.
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Yours sincerely

Chris Maile 

Director of Planning - Mast Sanity

