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LOCAL COMMUNITY SUPPORT FOR ADVERSE PLANNING & DEVELOPMENT APPLICATIONS
97 Spa Crescent, Little Hulton, Gtr Manchester, M38 9TU

TEL: 0161-278 3355 : FAX: 0161-278 3344

EMAIL: info@planningsanity.co.uk : WEB:  http://www.planningsanity.co.uk
Mr S Cook

Development Control Manager (Bridlington Division)

Development Control Division

East Riding of Yorkshire Council

Town Hall Quay Road

Bridlington

East Riding of Yorkshire

YO16 4TP

Your Ref: 02/00795/TELCOM

Our Ref: Brid1

26th April 2002

Dear Mr Cook

RE: TELECOMMUNICATION INSTALLATION MONARCH HOTEL, SOUTH MARINE DRIVE.

CfPS have been instructed to make representation on behalf of a number of local residents in relation to the above application for permitted development for a telecommunication installation, and associated infrastructure. We would first refer you to your letter dated the 22nd April 2002 sent to local residents in Horsforth Avenue, and our phone call to your Mr Calvert today. We have particular concern for the phrase contained in the last sentence of paragraph 2 of that letter, and its implications 'The Council cannot oppose such a notice'. Taken literally the sentence clearly states that no considerations on an application for permitted development can be taken into account, and that the LPAs hands are tied on that, which of course is a nonsense.

Part 24 of the GPDO as amended cannot be looked at in isolation to other guidance, or the preamble to the GPDO, primary legislation, European Directives, decisions of the courts and of course PPG8. There are a number of factors that need to be considered in any telecommunications base station application, whether that is for permitted development or full planning permission.

The LPA are required by A3(5)(d)(i) of the GPDO to give 21 days notice of the application by displaying a site notice in at least one place, or by (ii) of the same section to serve a notice on any adjoining owner or occupier. Similar provisions are in place for land which is greater than 1 hectare, and for those sites that are not covered by the development plan

Paragraph A3(6) of the GPDO then sets out:

"The local planning authority shall take into account any representations made to them as a result of consultations or notices given under A3, when determining the application made under paragraph (3)".

And of course paragraph A3(3) states:

"Before beginning the development, the developer shall apply to the local planning authority for determination as to whether the prior approval of the authority will be required to the siting and appearance of the development".

Clearly that has not happened in this case. The application has NOT been advertised in either of the ways required, nor has any of the relevant bodies, or members of the local community had their views sought or taken into account. Therefore it is our considered opinion that the decision made was unlawful. It follows if we are right in that assertion, that such a determination would at the very least be susceptible to challenge through the courts, with a real prospect of success. We must state clearly at this juncture with the limited information available that our advise to our clients is that they should seek at the earliest opportunity leave to apply for judicial review, naturally we would review that advice once we are in receipt of all the documents relevant to the application. However our advice would be based upon the lawfulness of the determination made that has failed to give the required notices, and failed to give members of the public the opportunity of commenting before the decision was undertaken, and not on the merits of the application.

The previous Planning Minister Nick Raynsford wrote to all planning authorities on the 16th March 2001 setting out the new procedures that were then still to be announced. In that letter he stated that permitted development was full planning in all but name. In the response to the Trade and Industry inquiry into mobile phones the Government sets out that very paragraph as justification for not withdrawing the permitted development procedures from telecommunication installations. It is therefore clear what the Governments view is. You cannot simply do the minimum in deciding an application, but must fully take into account all aspects of that application, subjecting the criteria to the strictest of test, as would be required for an application for full planning permission.

"In Broad terms, base stations are now to be under the same regime in practice if not in name whatever their height, except that those under 15 metres will enjoy the benefit of permission by default within 8 weeks if the local authority does not object. It must be asked what purpose is served by retaining the prior approval regime if it is to be the same except in name to planning permission".

There is a clear order of events. The Operator on their first application to a local authority should provide written details of the development it expects to undertake in that authorities area, this is both a requirement of the operators licence as well as being flagged up as good practice within PPG8. It is further flagged up as good practice to have annual follow up discussion between the operator and LPA. On subsequent applications the operator should first hold preliminary talks with the LPA, other agencies, school governing bodies and residents groups (note that is on every application). 

On receipt of the application the local authority should ensure that all the relevant documents are supplied and that they adequately deal with the requirements as set out in GPDO. The LPA then places notices on or near the land, or alternatively sends out the required notices, but preferably does both. This gives the local community and any other bodies notified (either 14 or) 21 days in which to comment. It is only at the end of that period (or any additional period needed due to the filing of late, altered or requested information, when it would be normal practice to give those first notified a further period of 14 days to comment on the new information) that the decision is made, albeit that the decision in any event must be made and notified within 56 days. 

Whilst many local authorities delegate permitted development decisions to officers, we respectfully suggest this is bad practice for those developments where there are public concerns voiced. The planning system to be acceptable to the public must be transparent within its decision making processes, especially where there are controversial developments. Therefore all such applications should as a matter of course be put to committee.

There are a number of areas that need to be looked at in all applications for telecommunication installations whether they are for prior approval or full permission. These include, siting and design, health, need, other sites or structures (sequential approach), with those within designated areas such as Green Belts and conservation areas, more stringent considerations should be considered. Of the 298 planning appeals affecting base stations between January and November 2001 the two areas that afforded the most refusals was on visual amenity and that of lack of information having been supplied by the operator. It is note worthy that 40% of appeals were unsuccessful, the vast majority of which were applications for permitted development.

Whilst the primary considerations will be siting and design, other issues such as health cannot be ignored. As a consequence of paragraph 29 of PPG8 Telecommunications, both actual health and the fear (or perception) of an adverse health effect are material consideration to be taken into account in determining all applications, that is both those for prior approval and full permission. It is also clear from paragraph 29 that it is for the decision-maker to determine the weight to be given to the question of health. 

Para 29 PPG8

Health considerations and public concern can in principle be material considerations in determining applications for planning permission and prior approval. Whether such matters are material in a particular case is ultimately a matter for the courts. It is for the decision-maker (usually the local planning authority) to determine what weight to attach to such considerations in any particular case.

Whereas para 30 of the updated PPG8 negates para 30 to a limited degree. However it does not detract in any way from the wording of paragraph 29, that fear can be a material consideration, and that it is for the decision-maker to decide the level of weight to be attached to any such fear. The question cannot then be dismissed out of hand by merely referring to a statement that if the guidelines are not to be breached then health cannot be looked at further. Indeed the courts have already found that health can be a material consideration (see the wording of paragraph 29 'Whether such matters are material in a particular case is ultimately a matter for the courts') and that judicial review will lie where the question is not considered. It should be noted that case was an application for permitted development (R. v. Stockport Metropolitan Borough Council ex parte Smith) (copy of that decision attached)., and that the LPA determined that prior approval was not required.
In the Stockport case The Honourable Mr Justice Ouseley gave the following as the primary ground for granting leave 'It is arguable that actual and perceived health risks are relevant to siting of these masts, and that the latter was not taken into account'. 

If we analyse the wording of PPG8 para 30 we see that it is simply an expression of a view, albeit the term used is 'firm view', nevertheless it is set out as no more than an opinion, within a document that it self is only guidance. Whereas para 29 is far more instructive. We see the term 'can in principle', and of course the wording of the last sentence is very instructive, with the words 'It is for'. It is then in our submission clear that para 29 is the primary paragraph that should be followed, although para 30 cannot be totally ignored, but it is only a matter of considering the question of whether the installation is likely to meet the ICNIRP guidelines, as one question to be weighed against the fear that the local community hold, but not an overriding consideration.

The Court of Appeal has already ruled that the fear the local community hold of an adverse health effect is a material planning consideration Newport County Borough Council v Secretary of State for Wales & Browning Ferris Environmental Services Limited.  Indeed the Appendix to PPG8 para 97 sets out that health is a material consideration (in some cases) with a reference to this case.

That view is clearly found in the few cases involving developments that the local community believes will have an adverse health effect. Clearly health, or at the very least the fear that the local community hold of an adverse health effect, is a material planning consideration. It is our view that the amended PPG8 gives planning decision-makers an obligation to look at the evidence, including the concerns of local residents, and then on a case by case basis determine what weight to attach to the question of health. If the decision-maker concludes that considerable weight should be attached to health then the decision-maker can reject the application on that ground alone.

It is our view that the local community does not have to demonstrate anything more than the fear they hold that the proposal will have an adverse health effect. Nor do they have to present any evidence as to whether there is or is not a provable link between the proposed installation and an adverse health effect. It is enough for them to demonstrate there is a potential risk, which can be no more than the fear that they hold. However we argue that there is sufficient evidence available wthin the reports by Dr de Pomerai, Dr Hyland, Alasdair Philips and Roger Coghill to demonstrate conclusively that there is an element of justification to the concerns held. An illustration is the recent research study published by Dr de Pomeria of the Nottingham University, which demonstrates that the nematode worm increases in size by 10% and increases fertility by 20% to 30%. These effects are of a biological nature, and therefore very significant, because the present guidelines do not take biological effects into account.

Local concerns over the potential adverse health effects are further strengthened by the representation by BT Cellnet to the Trade and Industry Committee of the House of Commons, which is contained at page 50 of the Tenth Report at para 9 of the memorandum submitted by BT Cellnet which states:

'We believe the risk which may be associated with radio frequency emissions (RF) must be set into the context of the everyday risks which most of us take each day without a thought. For example, ROSPA figures indicate that accidents at home account for 4,000 deaths and 2.7 million injuries in 1995 and road accidents accounted for 3,500 fatalities and 316,000 injuries the following year'.
It is our case that this raises the question of whether it acceptable to allow 3,500 deaths a year on the roads, or whether we should be striving to reduce that level of fatalities. Naturally the answer must be that we cannot accept one death on the roads as being justified, if the decision-maker accepts that statement, then they must also accept that it is not acceptable to allow one death from RF irradiation, or potentially put at risk one persons health, even if the adverse health is caused by no more than the anxiety of the adults for the health of their children.

The Stewart Committee Report concluded that the Government should take a precautionary approach to the installation of telecommunication base stations. The only accepted interpretation of the precautionary approach is that set out in the Treaty of the European Union (Maastricht, 1992)  Title XVI: Environment, Article 130r:

Community policy on the environment shall aim at a high level of protection taking into account the diversity of situations in the various regions of the Community. It shall be based on the precautionary principles that preventative action should be taken, that environmental damage should be rectified at source and that the polluter should pay... 
Mr Justice Carnwath in R v Tandridge District Council exparte Mohamed Al Fayed (1999) sought to set a series of questions to be asked by the decision maker when deciding telecommunication installations:

· What is the nature of the Applicant's objection ?

· What factual material and/or advice is available to that objection, and in so far as advise is obtained, then upon what factual basis is it offered?

· What (if any) weight should be given to the objection and such factual material or advice?

These are rightly the natural questions to be looked at to arrive at a decision. Especially in the present case when we need to look at the question of how much weight to attach to the fear held by the local community.

Potentially all telecommunication development violate the Human Rights of members of the local community. In particular in respect of Articles 6.1; 8 and Article 1 of Protocol 1 of the ECHR. There is a requirement under Section 6.1 of the Human Rights Act for a public authority not to act in a way that is incompatible with a convention right, which of course includes the LPA. The only applicable exception is where there is an effect upon the economic well being of the country. That though is not relevant as there are no economic consequences of the proposed development that would affect the country, or indeed even the local economy. Except where there is likely to be a down turn in the local economy as house values depreciate, and businesses suffer loss of trade. 

There is no criteria that can by pass the obligations contained within the Convention. Article 6.1 of the Convention requires that there is a fair and public hearing. It is arguable that by delegating the decision to an officer is effectively violating the right of any person making a representation on the proposed development. It most certain is a violation of that right if the decision is made prior to the required consultation takes place, and without taking into account that persons representation.

It is reasonable for the local authority to request that the operator demonstrate that they have adopted a sequential approach to the selection of the site in question (PPG8 para 21). Those policies on sharing of sites and other structures contained in PPG8 are replicated within the Licence agreements, and the Regulations that brings them into affect (The Telecommunications (Licence Modification) (Standard Schedules) Regulations 1999(S.I. 2450 1999)) at Schedule 4 Part 2 Condition 10(q). If the operator fails to adopt that sequential test, or fails to demonstrate that they have followed that course, then the LPA can resolve that prior approval is required, and then go on to refuse the application.

The operator must demonstrate that the site in question, and only the site in question, will fulfil the required degree of coverage, in clear and precise terms. It is normal for an operator to produce coverage maps of a before and after nature, however they fail to demonstrate what would be the position if some other site, including sites where mast sharing could take place, that we argue is failing the system of demonstrating that only this site will fulfil the operators needs.

It may be useful for you to consider the views of other local authorities. The London Borough of Harrow  recently carried out a major survey of all the English planning authorities, the results are quite illuminating:

Local Authority Telecoms Questionnaire Results. London Borough of Harrow. 2002 

419 questionnaires were sent to Local Authorities and 158 replied (37.7%) 

95% of respondents thought telecoms equipment is an important planning issue 

73% of respondents thought telecoms is an important health issue 

98% of respondents said proposals produce strong public reaction 

77% of respondents thought current legislation is unsatisfactory 

84% of respondents thought the planning regime does not deal adequately with community concerns 

84% supported the principle of a Local Authority Telecoms Network to:- 

· Exchange Information 

· Act as a Local Authority Lobbying Group 

· Identifying research needs and commissioning projects 

· Liaise with technical and scientific bodies 

· Liaise with interest groups

I am sure that once your authority reviews the situation it will conclude as we have that your decision was based upon a distorted view of the wording of Part 24 of the GPDO. However you might conclude that the damage has been done and little can be done to over turn the decision. However that is not the case, local authorities hold a general power under Section 97 of the Town & Country Planning Act 1990 to revoke permissions where the development has not as yet been started. Albeit that in reality with permitted development applications you would be required to refer the matter to the Secretary of State. As such the right course of action is a resolution that you are minded to revoke the permission as it is contrary to good planning and the amenity of the area. However should the development be commenced before that resolution could be acted upon, then we would refer you to your powers under S102 of the Act, whereby a resolution for the discontinuance of the use of land, and the removal of buildings or structures would be appropriate. We also accept that the above procedures have a financial implication for the local authority, and that successive Secretaries of State have stated that the powers to revoke will be used sparingly.

However we would agree that the above is an unsatisfactory way of dealing with correcting an unlawful decision. It would naturally be far better for all parties that the matter was resolved through negotiations with the operator, which would of course also relieve the burden from local residents who are effectively being forced to consider judicial review.

If you consider that we are wrong in any of the points raised within this letter please refer us to the relevant section of the precedent, rule of law or guidance that leads you to that conclusion. In any event we request that the contents of this letter is placed before the special committee that I understand has been convened to look into this issue.

Should you wish us to expand upon any of the points please do not hesitate in contacting me.

Yours sincerely

Chris Maile - Planning Consultant - CfPS

C.C. Cllr. Male
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