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Your Ref: PIT/OL/LB/27

Our Ref:LA/Landowners/health?PRFC/WC2

Dear Mr Thomas

Further to your letter of the 28th May. Your letter raises some interesting points that might not have been fully appreciated by the planning department at the time that prior approval was granted. However our files do not have any details on the date of the original permission, and this may of course alter our view on the following.

The wording of 'A' of Part 24 of the Town & Country Planning (General Permitted Development) Order 1995 (GPDO) which of course applied to both England and Wales sets out that:

"Development by or on behalf of a telecommunications code system operator for the purpose of the operator's telecommunication system in, on, over or under land controlled by that operator or in accordance with his licence, consisting of " 

The important words being 'in, on, over or under land controlled by that operator'. From your letter it is clear that although the Operator might indeed hold a lease or licence in relation to the installations, the Rugby Club could not as a fact did not have the lawfully authority to grant that such a lease without first obtaining the consent in writing from your authority. It follows therefore that the special provisions contained within the Development Order could not be used to determine the application, which could only be done by the full planning process, effectively this makes the original permission ultra vires. Of course if as I expect the unlawful development has been constructed for a period of over 4 years, without any challenge, then of course the development becomes lawful should a …….. certificate be sought.

And of course in the Town & Country Planning (General Permitted Development) (Amendment) (Wales) Order 2002 which updates the GPDO in respect of Wales has the identical wording. The difference between the two Part 24s is that in the latter it sets out in the interpretations (A.4):

"land controlled by the operator" means land occupied by the operator in right of a freehold interest or a leasehold interest under a lease granted for a term of not less than 10 years;

Which of course means that any present or future application to site telecommunication equipment on the Rugby Club using the permitted development process set out in Part 24 of the GPDO means that the Operator must have a lease that has been lawfully granted for a term of at least 10 years. It follows that unless the local authority grants permission to the Club to site the development on their land, then no lawful lease can be granted, that is unless it is an application for full planning permission, which of course could then be granted, only leaving the question of the commercial consequences for the Rugby Club of not seeking the required permission.

We therefore respectfully request that your department informs the Enforcement Department of the situation, and that your department supports any request from members of the local community for enforcement action to be taken.

Should you wish to discuss this matter further please do not hesitate in contacting us.

Yours sincerely

Chris Maile

Director of Planning

